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RECENT CASES. 



Admiralty — Liability op City for Negligence of its Servants in 
Charge of a Fire-Boat. — Workman v. Mayor, Aldermen, and Common- 
alty of the City of New York, 21 Supreme Court Reporter 212. 
— The plaintiff's vessel, while lying at a dock in the port of New York, 
was struck and injured by a tire-boat, owned by the city and in the custody 
and management of its fire department, while hastening to assist in extin- 
guishing a fire at the head of the dock. Held, that city was liable for 
damages. 

Decisions holding that a city is not liable for injuries caused by negligence 
of members of its fire department are very numerous. Frederick v. Columbus 
(1898) 58 Ohio St. 538; Saunders v. Ft. Madison, (1900) Iowa 82 N. W. 
428, and others. All these cases expound the theory of sovereign attribute. 
This does not control maritime law, and cannot justify an admiralty court in 
refusing to redress a wrong where it has jurisdiction to do so. The City of 
New York, unlike the sovereign, is subject to the jurisdiction of the Court. The 
Court follows the doctrine found in Mersey Dock & Harbor Board v. Gibbs, 
(1866) L. R. 1 H. L. 122, and Curriey. McKnight, (1897) A.C. 97; that local 
law must not be permitted to control maritime law to the destruction of a 
uniform maritime law. The relation of master and servant exists between 
the city and those in charge of its fire-boats. This is at variance with the law 
as recognized by the principal text writers. 2 Dill. Mun. Corp. fourth ed., Sec. 
975; 13 Am. & Bng. Ency. Law, second ed., p. 78. Exemption of fire-boat 
belonging to city from seizure in rem is no foundation for the proposition that 
city could not be" called upon in an action in personam. 

Admiralty — Pilots— Foreign Ports.— Begley v. N. Y. & P. R. S. S. Co., 
Huss v. Same, Toryeson y. Hoy, 105 Fed. 74.— Three American vessels sail- 
ing between Porto Rico and the United States under coasting licenses refused 
pilotage services on entering New York, on the ground that they were not 
from a foreign port. Held, not liable to pilotage charges. 

The Court seems to approve the previous decision of Goetze v. United 
States, 103 Fed. 72. and considers that enough legislation has taken place so 
as to make Porto Rico a part of the United States for the purpose of com- 
merce. It seems to illustrate the fact that the decision in Goetze v. United 
States is the most practicable solution of the "Constitution following the 
flag " question that can be reached. 

Adulteration — Statutes— Constitutional Law — Intent. — State v. 
Schlbnker, 84 N. W. (Iowa).— Code section 4989 provides that if any person 
shall sell any adulterated milk he shall be fined. Code section 4990 defines 
adulteration as the addition of water or any other substance or thing to milk. 
Held, it is within the police power of the State to prohibit the sale of adulter- 
ated milk, though there be no fraud or deceit in the sale, and the adulteration 
in certain cases be harmless. 
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The defense claimed that the provisions in Sec. 4990 of the code were 
in violation of the Fourteenth Amendment. The State by showing that adul- 
teration laws were within the police power of the State conclusively proved 
that they were without the scope of the Constitution. Railroad Co. v. Husen, 
95 U. S. 465, and Barbicr v. Connoly. 1 13 U. S. 27. 

Banks and Banking — Collection op Draft— Payment by Check — 
Pkotest — Liability of Bank. — Kerkham v. Bank of America, 58 N. E. 
753 (N. Y.). — A bank receives from one of its depositors a draft for collection. 
The depositary sends the draft to the bank of the drawee, and receives a check 
in payment, which it credits to the account of the plaintiff. The check is after- 
ward protested. Held, that the defendant bank has become a debtor and is 
liable as such to the plaintiff. 

In this case it seems that there is but one legal conclusion possible, and 
that is that the defendant must be deemed to have intended to treat the draft 
as paid, and that intention was conclusively expressed when it entered the 
item as a credit to the plaintiff. The question of that intention was purely one 
of law {Clark v. Bank, 2 N. Y. 380) and within the rule as laid down in 
Whiting v. Bank, 77 N. Y. 363. 

Carriers— Negligence — Release.— Jeffreys v. Southern Ry. Co., 37 
S. E. Rep. (N. C.) 515. — An instrument which begins by setting forth a claim 
for personal injury and releases such claim, "set forth above," in consideration 
of $40, and concludes with the provision that this release shall apply to all 
other claims for injury as well, is inoperative as to another prior injury. The 
court here held the concluding provision failed for want of consideration. 

The case is in line with the principle stated in the third section on Limita- 
tions, 2 Roll. Abri. 409, which was denied by Lord Holt in Knight v. Cole, 1 
Show. 155, but was approved bv Lord Ellenborough in Paylor v. Homersham, 
4 M. & S. 426. 

Constitutional Law— Indictment— Grand Jury— Excluding Negroes. 
— Collins v. State, 60 S. W. 42 (Tex.).— Appellant, a negro, moved to quash 
an indictment against him on the ground that negroes were intentionally ex- 
cluded from the grand jury which indicted him. Held, that the refusal to quash 
the indictment was in violation of the Fourteenth Amendment of the Federal 
Constitution. 

The Court reached its decision on the ground that even though the jury 
commissioners were not prejudiced against negroes, the mere fact that they 
had not been selected because it was not the custom for negroes to serve on 
grand juries, even though a large number were qualified, was an intent to 
exclude and therefore a violation of rights granted them by the Fourteenth 
Amendment of the Federal Constitution. Carter v. Texas, 177 W. S. 442. 

Contracts in Restraint of Trade. — Cummins v. Bluestone Associa- 
tion. 58 N. E. Rep. 525 (N. Y.). — A contract between the producers of ninety 
per cent of the bluestome put upon the New York market, whereby the price is 
to be fixed by the Association, is void notwithstanding its object is to procure 
reasonable profits, and the prices charged are not excessive. Nor need the ar- 
ticle be of prime necessity. 

This illustrates the persistency with which the law visits the penalty of 
avoidance on contracts which deprive, even by possibility, the public of the ad- 



